Back

3. PRETRIAL MATTERS

TABLE OF CONTENTS
. PRETRIAL MATTERS - TABLE OF CONTENTS .ecuueeeccssssasscsssssssecssssssscsssssssssssssssssssssnns 3-i
o PRETRIAL MATTERS...ccotessttcssssasressssssssesssssssscsssssssssssssssssssssssssssssssssssssssssssssssssssssssnsss 3-1
3.A. Courts-Martial Convening Authorities.........ccecceecrvercsssercssercssnnrcssnrecsnnees 3-1
3.A.1.  General Courts-Martial Convening Authorities............cc.cceevurerunenne 3-1
3.A.2. Special Courts-Martial Convening Authorities...........c.ccceerveeennenn. 3-1
3.A.3.  Areas of Responsibility.......ccccceciieriiiiiiiiiiiiiieeiecee e 3-2
3.A.3.a.  Authority Not Limited By Geography ...........cccccvenen. 3-2
3.A.3.b. Primary General Court-Martial Jurisdiction ................. 3-2
3.B. Restriction on Exercise of Court-Martial Jurisdiction.....c..ccceeseeeercccsssees 3-3
3.B.1. Limitation on Authority by Superior Commander.......................... 3-3
3.B.2. Normal Convening Authority is an ACCUSET........ccecvrercvrrerireeernneen. 3-3
3.B.3. Jurisdiction Limitations Under Articles 2 and 3, UCMI ................ 3-3
3.B3.a.  Retired Members...........ocooviiiiiiiiiiiieeceee e 3-3
3.B.3.b.  Public Health Service Members............cccoeeevervreenreennnen. 3-3
3.B.3.C. RESEIVISS .uuviiiieiiiiee e 34
3.B.3.d. Jurisdiction to Try Certain Personnel Under

Article 3, UCMUI ... 3-4
3.B3.e.  Waiver of Limitation.........cccceoeeviieeeiiiiiceeiiee e, 34

3.B.4. Cases Adjudicated or Pending Adjudication in Domestic
or Foreign Criminal Courts ..........ccecvieeriieeeiiieeiieeeee e 3-5
3.B.5.  Other AGreemeNts ........ccceeerieeeiieeriieeeiieerieeeeaeeeereeeeeeeesaeeesaeeens 3-5
3.B.6. Cases Involving Classified Information............cccceeevveercvieencieeennenn. 3-5
3.B.7. Major Federal Offenses.........cccceevieriiiiiieniieiieiie e 3-5
3.B.7.a.  Background .........ccccoooiiiiiiieniieeeeeee e 3-5
3.B.7.b.  Limitations on Court-Martial Jurisdiction .................... 3-6
3.B.7.c.  EXCEPHONS ...ooiiiieiiieiieeiee ettt 3-6
3.B.7.d. Related Matters .........ccccccoeivieiieiiiiiceciieeeeeee e 3-6
3.B.8.  Capital Offenses .....cccceeeviieeiiieeiiieeiieeciee et e 3-6
3.C. Pretrial Restraint and Confinement..........ccccccervvereccscrnneecsssnsecssssansecsssnanes 3-7

3-1



Back

CHAPTER 3 MILITARY JUSTICE MANUAL
PRETRIAL MATTERS COMMANDANT INSTRUCTION M5810.1D
3.C. 1. GENETAL..eiiiiiieiiece et 3-7
3.C.1.a.  Pretrial Restraint.........cccccccveevivieniiieeiieeeieecee e 3-7
3.C.1.b.  Pretrial Restraint of Reservist ...........cceeceeviercieinieennnn. 3-7
3.C.1.c.  Pretrial Confinement ............ccccceeevuienieeciienienieeiieeeene 3-7
3.C.1.d. Ordering Pretrial Confinement...........c..ccceeevervrrrrernnen. 3-8
3.C.2.  MilItary AttOTNCY ..ccvvveeiieeeiieeeiieeeieeeeiee e ree et e e sivee e e e aeeeanee s 3-8
3.C.3. Commanding Officer’s Review of Pretrial Confinement............... 3-8
3.C.3.a.  Responsibilities .......ccccveeriieeiiieeiieeeie e 3-8
3.C.3.b. Single Determination...........ccccceevueeriienieeniienieeieeneeens 3-9
3.C.3.c. Pretrial Restriction Tantamount to
ConfiNement.........cccveeeiiieeeiieeiee e 3-9
3.C.4. Review of Pretrial Confinement by Initial Review Officer
[TRO ettt sttt s 3-9
3.C4.a.  General .....ccoecvieiiiiiieieee e 3-9
3.C.4b. Designating IROS .........ccoovvieviieiiieeieeceeeeee e 3-9
3.C4.c. Using the DoD Confinement Facility IRO.................... 3-9
3.C.4.d.  Procedure......ccceeviiieciieeiiieeieeee et 3-10
3.D. Preparation and Forwarding of Charges.........cccceevvcnrrccsssnnrrccssnnrecscnnes 3-12
3.D.1.  Preparation of Charge Sheet..........ccccuveeiiirciiiiicieeeie e 3-12
3.D.2. Forwarding of Charges.........c.cceeeueeriuieinrieeniie e e e 3-13
3.D.2.a. Special and Summary Court-Martial Cases................. 3-13
3.D.2.b. General Courts-Martial Cases ..........ccceevueerverueeueenne. 3-13
3.D.2.c. Forwarding with Disposition
Recommendation............ccceeeeveeniieniieniieniecieeeeeeeeene 3-13
3.D.3. Disposition of Investigations when a Member has
TransSferred ......cccveevvieiiieiieieee e 3-13
3.D.3.a. Investigating Command .............ccceeevrveeririeeniieeenneeenns 3-13
3.D.3.b. Prosecutorial DiSCretion ...........ccceeeeereenieecieeniieeienne, 3-13
3.D.3.c. Forwarding Investigation to Another
Command ........ceeeeieeeiiieeiee e 3-14
3.D.3.d. Action by Receiving Command............ccccecuverrrenennne. 3-15
3.E. Order to Active Duty of a ReServist ......ccccccereeircnrecssssnnrccsssansecssssnsscsssnnnes 3-15
3.E.1.  Order to Active Duty for Pretrial Investigation under
ATHCIE 32, UCMUI .ot 3-15
3.E.2. Reservist Ordered to Active Duty for Courts-Martial................... 3-15
3.E3. ProCedUrIe....ccceioviiiiiieiieeie ettt 3-16
3.F. Pretrial Investigations Under Article 32, UCMJ........cccccevvuericrsrnrrccscnnnes 3-16
RN S R € 1<) 1 1<) | SR 3-16
3.F.2.  Who May Direct a Pretrial Investigation ..........c.cccccervererrueneennene 3-16
3. F3.  Investigating OffiCer ........cccvevuiiriiiiiiieiieieeeeee e 3-16
RN R R 110 1) PSP 3-17



Back

MILITARY JUSTICE MANUAL CHAPTER 3
COMMANDANT INSTRUCTION M5810.1D PRETRIAL MATTERS
3.5, ProCEAUIC....ccooviiiiiieieeeee 3-17
3.F.6. Claims of Privilege at Investigations ............ccceecvererereenreennennnnnn 3-17
3F.6.a.  General. ..o, 3-17
3.F.6.b.  Mishap Investigations ...........ccceeeuveererrreririeeniee e 3-17
3.F.7.  Use of Investigative Material ..........c.cccccveeevrieeiiieniieecie e, 3-18
3.G. Referral of Charges to Special or General Courts-Martial.................... 3-18
3.G. 1. NOUTICATION ettt e e e e e e e e e e aae e 3-18
3.G.2. Contents of Convening Order ..........ccceeevveeeciieeriieeniie e 3-19
3.G.3. Signature of Convening Authority........ccccceeveeviieeniiieerieeeiee e, 3-19
3.G.4. Distribution of Convening Order ...........ccceeviieiiienieeiieenienieenens 3-19
3.H. Court-Martial PerSONDeEl ......ccccceeeeeeneeeeeeenereeeeeneccereseecssessesessssessessessssossases 3-19
3.H.1. Detailing Military Judges to Courts-Martial...........c..cccvverrurennnee. 3-19
3.H.l.a. Request for Detail of Military Judges to
Courts-Martial .......ooooveiiiiiiiiiiii 3-19
3.H.1.b.  Detail Pursuant to RCM 503(b)(1)....cceevvvrrercrirerreans 3-20
3. H.l.c. Docket Control.......ccoovvviiiiiiiiiiiiiii 3-20
S H.1.d.  RESIICTIONS cevetnneeeeeeeeeee e e eeeeeeeeeeeeaees 3-20
3 H.1.e.  CONNUANCES ..ueeeeeeeeeeeeee e e ee e e e eeeeeeeeaeeeeaaees 3-20
3. H.I.E.  Message Traffic.....cccooeieriieiieiieiiiceeeeee e 3-21
3.H.2. Detailing Certified Defense Counsel to Special and
General CourtS-IMartial ......ooeeeeeeeeeeeeeeeeeeeeeeeeeeeee e 3-21
S H.2.a.  GENETAL .o 3-21
3 H.2.D.  RESICHION cooeeeeeieeeeieeieee e 3-21
3.H.2.c. Excuse or Withdrawal of Detailed Defense
COUNSEL. et 3-21
3.H.3. Obtaining Individual Military Counsel [IMC]........c.ccccevveerureennnee. 3-21
3 H.3.a.  General ..o, 3-21
3.H.3.b. Categorical Determinations of Non-
AVaIlabIlity ....ccoeeiiiiiiiiiccceee e 3-22
3.H.3.c. Submitting Individual Military Counsel [IMC]
ReEQUESES o 3-23

3.H.4.

3.H.3.d.  Action on Requests for Attorneys
Categorically Deemed “Not Reasonably

Available” ... 3-23
3.H3.e. Action on Other Cases........ccceeevrrrieenieeiienienieeieenne. 3-23
3.H.3.f.  Factors for Determining Availability.............ccoccu....... 3-24
3.H.3.g. Review of Determinations that Requested

IMC is Not Reasonably Available .............ccccevenneeee. 3-25
3.H.3.h. Excuse or Withdrawal of IMC ............cccceiiiininnnn 3-25
Detail of Trial Counsel to Courts-Martial.............ccccueevierieenennne. 3-26
3 H4.a,  General......coooeieeiiiieieeeeee e 3-26
3. HAD.,  ReSICHON ..eoeiieiieiiieiieee et 3-26
3.H.4.c. Trial Counsel Preparation..........ccccceeeveeeciveencieeenneenns 3-26

3-iil



Back

CHAPTER 3 MILITARY JUSTICE MANUAL
PRETRIAL MATTERS COMMANDANT INSTRUCTION M5810.1D
3.H.5. Court Reporters, Interpreters, Bailiffs, and Court Security
Personnel........c.oooiiiiiiiie e 3-26
3.H.5.a.  Appointment........ccceecvveeeiieeriieenieeeiee e 3-26
3.H.5b.  Disqualification .........ccceecueevieeiienieeiierie e 3-26
3H.5.C. DULES evvieieeeciee ettt 3-26
3.H.5.d.  Court RepOrters ......cccocveeuienieeiiieniieeieerie e 3-27
3.H.5.e.  INtErPreters ..oovuviiniiiiriieeiieeeiieeiee e 3-27
3.H.5.f.  Bailiffs and Court Security Personnel......................... 3-27
3.H.5.g. Source and EXpenses.........cceceevveevverieeniienieeieeneeene. 3-28
3H.6.  MEMDETS....ciiiiiiiiieiiieiiecte ettt ettt et as 3-28
3.H.6.a. Changes in Membership Before Court has
been Assembled..........occvvveiiiieiiiieiieeeeee e 3-28
3.H.6.b. Changes in Membership After Court has been
Assembled.........coeeeiiiiiiiii e 3-28
3.H.6.c. Court-Martial Member Questionnaire......................... 3-28
3.0. Administrative Pretrial Matters ........ceeeensenssensseecsenssnccssecsnssssesssecsnne 3-28
3.L1.  Uniform for Trial.......cccoooieiiiiiiiieiece e 3-28
3.1.2.  Court Room and Trial Facilities..........cccceeeeuveeriieeniieeeiie e 3-29
3.0, Pretrial AGreements .......eeiceceicscnricssnnissssncssssnessssncssssscssssssssssssssssssssssssanss 3-29
310 GeNEIAl ..o e s 3-29
3.J.2.  Pretrial Agreement Negotiations and Content ..............ccceevurenneen. 3-29
3.J.2.a.  Consultation with Servicing Legal Office
[STA] e e 3-29
3.J.2.b.  Involving Other Parties ..........ccceeeuvevienciienienieeieenen. 3-30
3.J.2.c.  Major Federal Offenses..........cccceevveriievienieeciienieennen. 3-30
3.J.2.d. Cases Involving Classified Information...................... 3-30
3.J.2.e.  Deferral or Waiver of Automatic Forfeitures.............. 3-30
3.K. Authority to Grant Immunity from Prosecution .........cccceccereesccnnreccscnnnee 3-30
3L, GENETAL ..ot 3-30
3K2.  ProCedure......c.cooiiiiieiiieeiieiieeie et 3-31
3.K.3. Civilian Witness, or Military Witness Liable to
Prosecution in Federal Court...........cccoevviiniieiiienieeiieieeieeeeee, 3-31
3.K.4. Post-Testimony Procedures for Civilian Witness, or
Military Witness Liable to Prosecution in Federal Court.............. 3-32
3.K.5. Form of Grant of Immunity — Order to Testify.........ccceceenernee. 3-33
3.L. Assistance to Defense Counsel........cueiiceivvniicsssnriccscsnnnecssssnnnccssssssecssnnns 3-33
R0 D B € 1<) 1 1<) | S 3-33
3.L.2. Defense Investigative ASSIStaNCe........cccveerveeerveerieieerieeeeeeeeneenn 3-33
3.L.2.a0  General ...cceeieeiieeiieeeeee e 3-33
3.L.2.b. Request for assiStance ...........ccocueevurereieecreeneenieenieenne. 3-34
3.L.2.c. Report Required .........ccceevuvievriieiiiieiieeieeeee e 3-35

3-iv



Back

MILITARY JUSTICE MANUAL CHAPTER 3
COMMANDANT INSTRUCTION M5810.1D PRETRIAL MATTERS
3.M. Victim and Witness Protection..........eceennseecsenssennseenseecseecsesssaecssnccnne 3-35
3.M.1. Concern for Victims and WitnesSes..........cccevueerrveerrrereeerreennennnenn 3-35
3.M.2. Applicability and SCOPE.......c.eeevrierieiieeiiieeieece e 3-36
R T8\ 050 TR B 1) 31112 o) 4 1P 3-36
3 M.3.a. VICHM oottt 3-36
3M3.D. WINESS .oeeueieeeiieeeieeeeieeeetee e tee e ee e e e eeeaeeeaaee e 3-36
3.M.3.c.  Serious Offense .......ceccveeeevieeciiieniieerie e 3-37
3.M.4. Keeping the Victim Informed ...........ccoceeeviiiiiiinniiieieeieeee, 3-37
3.M.5. Treatment of Witnesses and VIiCtimS .........ccceeveveeecieencieeenreeennee. 3-37
3.M.6. Consultation with the Victim(s) by the Convening

AULNOTIEY .t tee e e e eeeaaee e 3-38
3.N. Witnesses Fees and Payment..........coeecevvercnseicsseicssnnicssnncssssnesssncssssncsenns 3-39
3.N.1. Financial Responsibility..........cccccceeriiiiiiiniieiienieeiiecieeieeee e 3-39
3.N.2.  Attendance of WItNeSSES.....ccueevvuveeriiireriieeriie e e eree e 3-39
3.N.3. Fees, Per Diem, and Mileage for Civilian Witnesses ................... 3-40
3.N.3.a. Civilian Witnesses not in Government Employ.......... 3-40
3.N.3.b. Civilian Witnesses in Government Employ................ 3-40

3.N.3.c. Procedures for Submitting Civilian Witness
Travel Claims ........cccveeviiiiiinieeieeeece e 3-41
3N, EXPEIt WItNESSES...uvievieeiiieiieriieeiieeiieeieestieeieesireeseesseeenseensnesnseas 3-41
3.N.5. Payment of Witness Fees to Foreign Nationals ............cc.ccccueeeneee. 3-42
3.N.6. Authorization for Payment of Civilian Fees ...........cccceeevvvenennen. 3-42
3.N.7. Advance Tender or Payment..........ccceveveeriiiienciieenieeeiee e, 3-42
3.N.8. Reimbursement of Witness FEes.........cccovvireviiniiieiiinieeiieieenn 3-43
3.N.9. Certificate of Person Before Whom Deposition is Taken............. 3-43
3.N.10. Payment of Accrued Fees.........ccoocuveviiniiiiiiiniieiieieceeeeeeeeen 3-44
3.N.11. Civilian Witnesses at Article 32, UCMJ Investigations................ 3-44



Back

CHAPTER 3
PRETRIAL MATTERS

MILITARY JUSTICE MANUAL
COMMANDANT INSTRUCTION M5810.1D

3-vi



	return: 


